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0./  The issue of whether one offense is necessarily included in another is a legal one, not a factual one;  it must be determined that “․ under the statutory definition of the charged offense it cannot be committed without committing the lesser offense․”   (People v. Geiger (1984) 35 Cal.3d 510, 517, fn. 4, 199 Cal.Rptr. 45, 674 P.2d 1303.) 

1./  A necessarily included offense must share common elements with the greater offense but lack one or more of such elements.

2./  If the relationship between the greater and lesser offenses is merely factual, i.e., based on evidence of conduct admitted to prove the accused's guilt of the greater offense, the lesser offense is a “related” rather than “lesser included” offense.  



An additional manner of finding a lesser offense is necessarily included in another offense is where charging allegations contain language describing the offense in such a way that if committed as specified the lesser offense is necessarily committed.  (See People v. Lohbauer (1981) 29 Cal.3d 364, 368–369, 173 Cal.Rptr. 453, 627 P.2d 183;  People v. Marshall (1957) 48 Cal.2d 394, 405, 309 P.2d 456.)
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if a crime cannot be committed without also necessarily committing another offense, the latter is a necessarily lesser included offense within the former. (People v. Miranda (1994) 21 Cal.App.4th 1464, 1467, 26 Cal.Rptr.2d 610.) 


PC 654 - You can't have multiple punishments for the same act.
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To determine whether a lesser offense is necessarily included in the charged offense, one of two tests (denominated the "elements" test and the "accusatory pleading" test) must be met. The elements test is satisfied when " 'all the legal ingredients of the corpus delicti of the lesser offense [are] included in the elements of the greater offense.' " (People v. Anderson (1975) 15 Cal.3d 806, 809-810, 126 Cal.Rptr. 235, 543 P.2d 603, quoting People v. Francis (1969) 71 Cal.2d 66, 73, 75 Cal.Rptr. 199, 450 P.2d 591.) Stated differently, if a crime cannot be committed without also necessarily committing another offense, the latter is a necessarily lesser included offense within the former. (People v. Miranda (1994) 21 Cal.App.4th 1464, 1467, 26 Cal.Rptr.2d 610.) The accusatory


corpus delicti = the facts and circumstances constituting a breach of a law. -OR- concrete evidence of a crime, such as a corpse.
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